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Guest Column

New zoning cases ‘reconcilable,” land use lawyer says

By JoHm W FARRELL

The Supreme Court of Virginia's re-
cent resolution of a zoning case by
unpublished order has caused con-
fusion both on the high court and
among observers, where none is
warranted.

In its unpublished order in Town of Oc-
cogian v, Elm Street Development, Ine
(VLW 012-6-062), the high court upheld a
decision in favor of a developer
who sought a special use permit
for a townhouse development
whose site in the historie town in-
cluded a steep zlope. A majority
of the court upheld at Prince
William County Circuit Court's
Judge Mary Grace OVBrien's de-
cizion that a state statute pre-
cluded the town from requiring
an SUF under the circumstances
of thiz caze.

Chief Justice Cynthia Kinser
and Juztice S, Bernard Goodywn
dizzented from the Elm Sireet or-
der, with no comment.

Justice Elizabeth MeClanahan, howev-
er, filed a concurring opinion that suggest-
ed the outcome in Elm Street is ineonsis-
tent with the recent Supreme Court deci-
gion in Sinelair v New CingulorWireless
FPCs LIC, 283 Va, 198 (Jan, 13, 2012,
amended March 30, 2012), an opinion au-
thored by Justice William C. Mims. While
both eases dealt with the regulation by lo-
calities of the disturbanee ol steep slopes,
the digzimilarities between the cages for ex-
ceed that single shared fact.

What these two cases do reveal is divi-
sions within the Virginia Supreme Court
that have been historically hidden by
unanimous opinions issued without dis-
2eNtE OF CONCUrrences.

In thinking about both cazes, it iz ezzen-
tial to remember that, as the court said in

FARRELL

Lynchburg v, Amherse, 115 Va, 600 (1913),
every Virginia locality is a “mere adminis-
trative subdivigion” of the commonwealth.
All power to regulate land use resides with
the General Aszembly, which delegates
parts of that power to localities under nar-
row conditions, If those pre-conditions to
Lhe exercise of that power are not observed,
the locality's attempt to exercizge that ele-
ment of police power is void ab initio, as the
court ruled in Glazebrook v Board of Su-
pervisors of Spotsylvanic County, 266 Va,
560 (20063), and Gas Mart v Board of Su-
pervisors, 269 Va, 334 (2005)

At bottom, Strclair iz about improper
delegation of police power by Albe-
marle County to its planning com-
migsion. Mims wrote that Albe-
marle’s steep slope modification
was a legislative act, functionally
analogous to a special exception.
The Virginia Zoning Act, Virginia
Code § 15.2-2280 et seq., does not
authorize localities to give their
planning commizzions the power
to grant special exceptions. The
General Azsembly has directed in
Code § 15,2 2286(A)(3) that thoze
powers be given only to the gov-
erning body or to the board of zoning ap-
peal, under Code § 15.2-2308. Thus, the
General Assembly does not allow any
planning commiszion to grant any zoning
modification, whether for steep slopes or
any other issue under a zoning ordinance,

McClanahan wrote an extended dis-
sent in Stncloair that was joined by Justice
Cleo Powell and focused on a belief that the
eourlt majority had based its holding on a
theory that Sinclair had not raized below.
The dissent alsn took the wview that the
Albemarle Planning Commission was not
exercising legislative power but rather
engaging in an administrative review
comparable to the building inspector in
Ours Props. v, Ley, 198 Va. B48 (1957).

It is worth noting that the General As-
sembly has given planning commissions
“priginal jurisdiction™ over subdivision

plats and site plans, in Code §15.2-2258,
and authorized them to grant variations or
exceptions to local subdivigion and =ite plan
regulations in that process, in Code §
15.2-2242. If Albemarle's steep slope reg-
ulations had been part of its Subdivizion
Ordinance, or the design manual adopted
as a part thereofl, its
planning commig=ion
could have been given
the power to issue mod-
ifications regarding
steep slopes, Given the
highly technical nature
of the engineering
methods used when de-
veloping on steep slopes,
there are solid public
policy justifications for
such construction regu-
lation to be ministerial
acts, much like the
analysis of Lhe adequa-
ey of stormwater man-
agement facilities dur-
ing a subdivision re-
view or roof trusses dur-
ing a building permit re-
view, and not a political
exercise such as a re-
zoning or special per-
mit.

In Elm Street, the
court held the steep
slope special permit pro-
visions of the Occoguan Zoning Ordinance
are contrary to the limitations on local po-
lice power adopted by the General Assem-
bly in Code § 15.2.2288 1. This section of
the Virginia Code iz one of zeveral provi-
sions enacted by the General Assembly in
recent vears to throttle back on the legisla-
tive discretion localities have sought (and
abused in the opinion of some) through the
use of the special exception to regulate a
number of gpecific land uses. Examples of
regulated areas include § 15 2-2286.1
(eluster development); $ 15 2-2288 (agricul-
tural activities); § 15.2-2288 2 (temporary

“What these
two cases reveal
1S divisions
within the Virginia
Supreme Court
that have been
historically
hidden.”

structures); § 15,2-2288 3 (wineries); and
4 15.2-2291 {group homes).

Virginia Code § 15.2-2288.1 applies only
to regidential dwellings, Thus, it was not
available to save the cell tower in the Sin-
clair case.

While not creating inconsistencies in Vir-
winia land use law, these two
cazes may reveal a fracturing
in the approach of the justices
of the Virginia Supreme Court
to land use jurisprudence, The
two newest justices, MeClana-
han and Powell, were sup-
portive of the applicant/
landowner in both cases,
Kinser and Goodwyn opposed
the intereats of the applicant’
landowner in hoth cases, while
Lemons, Millette and Mims
split on the two cases, It will be
interesting to see how these
three voting blocks approach
the Long Lane v Town of Lees.
burg case argued last week
and other land use cases in the
roming months.

It is eurious to this observ-
er why our Supreme Court
chose not to publizh the Elm
Street decizion, Az Sinclair
and Elm Street are easily rec-
oneiled, the failure to publizh
Eilm Street pute the advocate
of the landowner and their
counterpart for the locality in an awlkward
pogition. We know the Supreme Court’s
view on the matter but are not supposed
Lo eite it to a eireuit eourt, The Supreme
Court ghould reconsgider and publizh the
Elm Street decision.
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